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Director, Civil Accownting and Auditing Division

Your nemorandun of June 25, 1959, requests that we recheck the vieus
cxpressed in our memorandum of April 28, 1959, B-125045-0.H,, to you,
regarding the payment of just compensation by the Bureau of Reclamation
for relocation of facilities of public utilities companies.

The memorandum of April 28, 1959, considered the case of State of
Tonnessee v. United States, 256 P. 2d 2Lk, wherein the court sald at
page 265 that Tthe correct measure of damages wonld be the cost of rcmoval
and permanent relccation of the line less the depreciation that cxistoed
in the old line,” In construing the court's holding we stated as follows:

"The court's determination of damages wms meagured
on the basis of the cost of removal and relocation of
the telephone line less the centage of depreciation
that cxisted in the old line. 1hat % to say, if the
old line tas 2/Y depreciated the cost to the Govermment
for removal and relocation of a new line of equal utility
uould be 3/5 of the cost of the new line, This illustra-
tion demonstrates that the depreclation credit due the
Govermment on account of payment of just compensation for
utility relocations is the percentage of depreciation taiten
on the old asset and applied to the currant replacement cost
of such asget. Our interpretiation and application of the
court's holding was confirmed in 2 discussion with the
Goverument attorneys on the brief of the case,

PAccordingly, you are advised that the position taken
by your Division in the report relative to the determmination
of just compensation for uwtility relocations appeara to be
in accord with the holding in the citod case and is, in our
opinion, legally proper.”

it anpoars that the Bureau of Heclanation disagrees vith cur inter-
pretation of the court's holding, it being thoir contention that the amount
of just compensation provided for therein is for determination on the hasis
of reproduction cost less depreciation accrued on the old facility. In
addition, the Bureau comtends that a depreciation allowance incident to
utility relocations should not be given mandatory effect in all cases as.
the Burecau "rmst retain the flexibility required in negotiations the end




B-12505-0.M,

cbjeotive of thich 1s to arrive at epreements vhich, over-all, ars con-
eidared to be in the bost imberest of the Govorment,

In consideration of the Bureau's contention in this matter, a
neeting was held with lr. Marquis, chief, Zands Division, Department of
Justice, which was attended by represantatives of your Diviaion, to
furthar discuss the halding in the cited case of Tennespes v. United States,
Mr. Marquis exsmined the briefs in the case, and arter & full Hscussion
thereon it was concluded that the case did not agpport our views quotced
above or the views of the Bureau of Reclamation.

Ur. Harquia cxplained that the courts in gcttling the obiipation of
the Gevermment for the payment of just compensation incldent to relocation
ol raivate utilities measure suoh awards on the basis of the copb of
curplying & new gubstitute facility which is adequate from the atandpoint
of function or gervice. Alno, that since it is impracticsl, if not
irmossible, in the case of utility relocations to reproducs an existing
Lfaoility the couwrts, in compansating ownets far the velue of that which
is taken, take into consideration the elament of prolonged usaful life
of the now faollity cver that replaced,

The courts, he said, are not comncerned with original coat, book cost,
or reproduction cost, but in the actual cost of the replacement with a
cradit Yo ths Govermment for the prolonged life of the new fa2eility over
the facility replaced. That is, if the useful life of an adlsting faollity
vere L0 poreent depreoiated, the correct measurs of just compensation for
relocation would be the replacement cost of the facility, less 1O percent,
and rejardless of whether ths roplacement is more or less extensive,

iir, llarquis indicated that this method of determirdng junt compense.
tion for utility relocations reflects the Department's views therson, and
is supported by the case of State of Tannesses v. United States, We agree
with this intorpretation of The cime, and that the Government's liability
for relocating utilities should be determined on the basis of these
principiea.

e recognize the's are inherent camplaxitics involved in negotiating
relecation agreements with utilities compamles. A4lso, the desirabiiity
on the part of Dursan, in discharging ite responsibilitiss under section 1k
of the Reclamation Project Act of 1939, 53 Stat, 1197, L3 U. S, C. 309, to
gettle ouch mattars by negotiation rather than resorting to the courta,
Howcvar, we caniot agres that uniform application of a depreciaticn allow-
ance %o the (Joverment in connection with utility relocatiomsopsrates to
limit the flexibility required of Goverrment agents in negotiating such
contracts or otherwise adversely affects the interest of the Govermenmt.

ividence of the oxpired useful life of an axisting facllity is

genarally oupportable in fact, and in itself requires little, if any,
nogotiatlion. This important element should be developed and applied in
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awvardes for utility relocations, and, vhere it is not 8o applied,
the record should at loast indlcate the rcasons therofor and the com
rensating factors flowing to the Govermment on account thersof,

In a meeting recently held with Hr, H4ll, of your Divisicn, we
npointed out the gifficuity of furnishing advice, on the basis of the
record avallable here, with reference t¢ the Buresu's comenta on the
specifie cxamples of rolocated facilities set forth in the proposed
report to the Jongress. It was ougglested and agresd to by Mr. HS1)
that & necting of our raprascntatives be arranged to (o over the mattors
informally.

The proposed report to the 00:’3}1‘635 transmitited vith your nemorandun
of Juns 25, 1e returnod herewith,

1. B WealcH
Teey” General Coungoel
Attachment
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